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JOINT SUPPLEMENTAL COMMENTS 

The undersigned parties submit these Joint Supplemental Comments to 
the Board. We are all etther rail dependent shippers or represent rail dependent 
shippers and all have participated In this proceeding, either through our own 
filings and appearances at the two days of hearings or through participation In 
group filings with the Surface Transportation Board (Board). We submit these 
comments primarily on a central Issue that arose during the two days of hearings: 
WouM shippers that depend on rail service rather have increased access to 
potentially competing railroads or an improved rate regulation process at the 
Board? We will also comment on other Issues that came Into fbcus during the 
two days of hearings In this proceeding. 

INCREASED ACCESS TO RAIL-TO-RAIL COMPETmON OR 
IMPROVED RATE REGULATORY PROCESS OR BOTH 

Not surprisingly, the major freight railroads, In their advocacy In this 
proceeding, sijggested that they fevor no Increase In access to rail-to-rail 
competition and Indicated that the current regulatory program of the Board Is 
sufficient to protect rail dependent shippers from unreasonable rates and 
unreasonable railroad practices. 

During the hearings, some rail-dependent shippers suggested that they 
ara not at aH sure that the freight railroads would compete even If the Board 
Increases aocess to potentially competing rail earners. Other raU^ependent 
shippers testifled that they believe the railroads will compete if the current 
problems preventing access to potentially competing railroads are corrected. In 
the face of these conflicting positions. Commissioners asked the logical 
questions: Do you believe the railroads wiil compete if the access Issue Is 
addressed? What will happen if the railroads refuse to compete? Rather than 
address the access Issue, should the Board address ite rate regulatory program? 

The answer to these questtons from the undersigned rail dependent 
shippers is somewhat nuanced. We want increased access to rail-to-rail 
competition, but we need the rate regulatory process ofthe Board to be 
accessible to rail dependent shippers. Thus, we also ask that you make one 
change to and one clarifteatton of your rate challenge procedures to Increase rail 
customer access to the Board. 

INCREASED ACCESS TO COMPETING RAILROADS 

The Post-1080 Regulatory Regime PresunMs a Competitive Rail 
System 

As the Board knows well, for most of ttie twentieth century, the freight rail 
industry was subjecl to a penmslve regulatory regime that presumed that all rail 



activities were regulated. Central themes of that regulatory regime were (1) the 
requirement that the railroad seek the prtor approval ofthe federal regulator, the 
Interstate Commerce Commlsston. before taking actton with respect to rates 
charged to or service of Hs customers and (2) protection ofthe indh/Mual 
railroads from incursions into their customer bases from other freight railroads. 

The Staggers Rail Act of 1980 established a much different regulatory 
regime that was later refined further by the Interstate Commerce Commlsston 
Termlnatton Act of 1995. The central theme of tfiis new regulatory regime Is that 
oompetiflon is the "regulator" of dioice with respect to the relationship belween a 
f r ^ h t railroad and Ite customer. Thus, the presumptton ofthe current regulatory 
regime is deregulation. No prior nottoe and approval from ttie federal regulator, 
ttils Board, is required for most railroad actlvRles. Rattier, ttw rail customer, If 
aggrieved and qualified to complain to ttie Board, bears the burden of 
"movement* to access the Board and the burden of proof to obtain relief. The 
undersigned raiktependent shippers accept this bargain as ttie natural result of 
the deregutated regime approved by Congress In 1980. 

However, what the undersigned raii-iJependent shippers do not accept Is 
ttie continued protection of the customer base of ttie individual railroads from 
competition from anottier railroad. This protedton poltoy is reflected in Vne 
"bottieneck" decistons and ttie current "reciprocal switching" and "access to 
terminal facilities" rules of ttie Board. This protection is a feature of ttie oU. 
discredited regulatory regime tiiat existed before 1980 and has no place In tiie 
"presumed deregulation" regime that was launched in 1980. 

The very compelling testimony of the panel of chemical companies on the 
second day of the hearing made the case that a regulatory system of presumed 
dereguiatton does not work well with tiie type of protecttons from oompetitton of 
Individual railroad customer bases that were a feature of ttie discredited, pre-
1980 regulatory regime. Denied reasonabto access to rail-to-rail competition, 
these rail-dependent companies must access the rate regulation protections of 
the Board. 

However, ttie bundling practices of the fre^ht railroads, ttie confiscatory 
tariff rates that are applied by the railroads to force companies to sign 
unfavorable contracte, and the limitetion on damages recoverable under the 
simplified rate case processes of ttie Board all converge to deny rail dependent 
custom«s reasonable access to the remedies of ttie Board. Primarily because 
these confiscatory tariff rates must be paid during the pendency of a rate 
challenge, one chemical company (PPG) representative testifled that his 
company estimates that a rate challenge at tiie Board woukl cost ttie company 
$20 mlllton. PPG fltod a letter witti Uie Board on July 15.2011 
that provides supporting details of this estimate. Another chemical company 
representative testifled that ttieir company estimate is $12 million. 

For these reasons, the undersigned ralkiependent shippere ask the Board 
to modify tts mles to aitow Increased access to potentially competing railroad 



systems. The law and ttie regulatory regime are designed to work best in a 
oompettttve environment 

Reciprocal Switching and Access to Teiminal Areas 

Again, the underelgned ralkiependent shippers believe that mles that 
protect an Indnriduai railroad's customer base from competition firom anottier 
railroad simply are not consistent wtth ttie po8t-1980 iaw and ttie regulatory 
regime based on that law. As Commlsslonere observed several times during the 
hearing, ttie cunent mles ofthe Board on reciprocal switching and access to 
temilnai areas simply are not working. The "competitive abuse' standard has 
resulted In no aocess miings favorable to rail customers In over twenty yeare. 
Testimony to the Board was that no one has even tried to use the cunent mles in 
over fifteen yeare. 

IMost of us recommend changes to the current reciprocal switching and 
tenninal access mles ttiat are the same or similar to the recommendattons 
contained In ttie recent Nattonal Industrial Transportation League petftion for 
mlemaking to the Board dodceted as Ex Parte No. 711. 

Bottleneck/Through Routes 

Simply adopting more pro-competitive mles on compeOtive switching and 
access to terminal areas will not address the problems of all rail-dependent 
shippere. Therefore, we recommend ttiat ttie Board require fliat rates be 
provkled across botUeneds to potentially competing rail systems when 
requested by a rail customer. In order to achieve access to competition, the 
undersigned rail dependent customere are prepared to agree to bottieneck rates 
that may exceed ttie Jurisdictional threshold of ttie Board, but are tied to an 
established metric administered by the Board. 

We also support tiie through route proposal provtoed to ttie BoardI by the 
Concemed Captive Coal Shippere. TMs proposal, plus a requirement to provkJe 
bottieneck rates tied to an established metrto administered by the Board, would 
provkle access to competition while addressing the revenue needs of the freight 
railroads. We believe the adoptton of botti of these mechanisms wouM provkle a 
chotee to rail-dependent shippere. Overtime, the Board, ttie railroads and rail-
dependent shippere will understand which of these approaches to achieving 
Increased access to competing railroads worits best. 

IMPROVEMENTS TO THE RATE REGULATORY PROGRAM 

Even If the Board adopte ail ofthe pro-competitive changes In Its access 
mles tiiat have been recommended by rail customere, we recognize that some 
"captive" rail customere, primarily due to geographic tocation, wlli never gain 
access to potentially competing rail carriere. Ottier captive rail customere may not 
benefit fliom pro-competitive Improvemente in the access mtes. As ttie 



Commlsslonere posited during tiie hearings, the major freight railroads may 
refuse to compete even after pro-competitive access changes are adopted. 

For shippere that must have access to the rate regulatory program of the 
Board, based on the testimony at the hearings and the questtons posed by the 
Commlsstonere, we recommend one change to and one dariflcation of ttie 
cunent program. We believe ttiese two actions woukl greatty Improve access to 
the Board for captive rail customere. 

Absence of Effective Competition for Rail-Dependent Shi|H)sre 
Served By TWo Railroad Systems 

One problem tiiat was brought to tiie attention of tiie Board by panels of 
coal shippere on both days of the hearing concemed the plight of rail customere 
with access to two rail sy^ms. Many of ttiese rail customere have enjoyed 
effective rall-to-rall oompetitton In tiie past, but now fbid that one or botii rail 
systems no tonger will compete for their transportation business. In such a 
situation, despite having physical access to two rail systems, the rail customer 
is as captive as If tiie customer had physical access to only one railroad. 

Even ttKHjgh no case has been brought to ttie Board yet with ttiis fed 
situation, and the mles on marirat dominance require such determinations to be 
made on a case by case basis, ttie Board heard concems ttiat it wouM interpret 
mere physical access to two carriere as condusive proof of effective oompetitton, 
such that railroad maricet dominance over ttie rail customer is abeent. Such an 
approach would foredose tiie ability of such shippere to seek any relief fiom what 
they belteve are unreasonably high rates. We suggest that this problem can be 
resolved by a simple policy statement by the Board darifying ttiat the maricet 
dominance test is met when a complainant can demonstrate the absence of 
effective transportation competition, even If the rail customer Is physteally 
connected to more than one railroad system. 

Remove the Damage Umlto on the Board's Slmpliflsd Procedures for 
Challenging the Reasonableness of a Rate 

The underelgned rail-dependent shippere believe it is weil-estebiished that 
the full Stand Alone Cost (SAC) test provMes the lowest reasonable rate for 
captive rail customere under the cunent rate standard of the Board. The three 
benchmartc test (which compares the challenged rate to other existing rates) and 
the simplified SAC test both will result In reasonable rates that are higher than 
ttie rate ttiat wouki be establisiied by a full SAC case. 

The simplified procedures were adopted by ttie Board in response botti to 
a requirement of the Interstate Commerce Commission Temnination Ad of 1995 
and tong mnning compiainta by rail customere that a fell SAC case is Just too 
expensive and time consuming for most captive rail customere. The Board 
receh/ed ample testimony from rail customere at the recent hearings that the 
damage limitations on ttie two simplified rate procedures, in light of ttie large 



coste of pureuing a rate challenge at the Board, Ibnlt ttie usefulness of these 
simplified procedures. 

The sImpHfied procedures were adopted to make ttie Board's rate 
challenge process more accessible to captive rail customere. The Board has 
received testimony that the damage limitations are making these simplified 
procedures less useful flian ttiey should be. The iimitattons on damages seem to 
have no pubito policy rationale, unless It Is to reduce captive rail customer access 
to these rate challenge processes. 

Thus, we. the underelgned rail-dependent shippere, ask tiiat the damage 
limitations on the simplified rate challenge procedures t>e removed. 

SUMMARY 

The adoption of pro-competitive access mles that Increase access to 
potentially competing railroads, at prices tiiat address ttie finandal needs of the 
railroads as well as the financial needs of ttieir customere, and the 
recommended simple change to. as well as one darification of. ttie rate 
chaltonge program, taken togettier. will help to address the leglttmate concems of 
rail customere. These changes will help ensure access to the Board by rail-
dependent shippere, even If the railroads refuse to compete in a more pro-
competltivB national rail system. We believe these proposed dianges in the 
current regulatory program also recognim and address appropriately the 
financial needs of ttie freight railroads. 

OTHER ISSUES 

Paper Barrlara 

On the second day of ttie hearing, many rail-dependent shippere were 
interested to team ttiat tiiere are about 90 "paper baniere' in existence around 
the nation. We share Commisstoner Mulve/s notion that transparency about 
these paper barriera would be a good first step In addressing rail customer 
concems witii paper baniere. We support Increased transparency conceming 
existing paper baniere. 

Mediation and Artmratlon 

We commend the Board for tts ongoing proceeding in Ex Parte No. 699, 
Assessment of Medlatton and Arbitration Procedures. Measures, such as 
mediation and ariMtration, and the Board's own informal complaint process, that 
result in less costiy and quicker settlement of disputes between rail-dependent 
shippere and the railroads enjoy broad support in the ralkiependent shipper 
community, so tong as these mechanisms are not used by ttie railroads to 
increase rate case coste and delays 



Railroad Financial HeaKh 

Rail-dependent shippere recognize the need for a finandally heatthy 
nattonal freight rail system and have paM deariy over at least the last tweiity 
yeare to ensure such a system. We note ttiat ttie statutory goal of the cunent law 
is that ttie freight railroads be abto to "attrad and retein capital In amounte 
adequate to provkle a sound transportation system in the Untted States* (49 U.S. 
C. § 10704(aX2XB)). Witti ttie stock of ttie major freight railroads on ttie "buy" or 
"hoto" liste of Wall Sbeet analyst shops for at least tiie last seven or eight yeare 
and with no evklence ttiat the freight railroads are unable to obtain capital 
through the issuance of bonds or ottier fomis of indebtedness, rail-dependent 
shippere believe the railroads are in sound finandal heatth. 

Despite ttils and ottier evidence of finandal heaitii. ttie test adopted by the 
Board continues to Indicate that the major freight railroads achieve "revenue 
adequacy" only episodtoai^. Rail-dependent shippere beltove the problem is in 
the test of ttie Board, not in ttie finandal peribrmance of tiie freight rail industry. 

We recognize that the Board feces significant funding constralnte. 
Neverflieless. we encourage the Board to undertake an intemal review of both ite 
cunent test and its application of that test to determine whether tho Board 
believes ttils Indicator shoukJ continue to be used as ttie sole indtoator of railroad 
financial heatth. 

CONCLUSK3N 

We representetives of tfie rail-dependent shipper community thank you for 
Inttlating tills proceeding, as weH as your proceeding in Ex Parte No. 704. We 
thank you for the two exceltent days of hearings and the obvious engagement of 
the Commlsstonere in trying to determine an appropriate path forward. 

We encourage ttie Board, after reviewing the record of this proceeding, to 
move fonward to ttie consideration of modlficattons to Ite current regulatory 
program ttiat will help to ensure increased access to competing railroads and 
increased captive rail customer access to the rate-regulatory program ofthe 
Board. 

We stand ready to woric wiUi the Board to achieve modifications to ite 
current regulatory program that will woric for botti tiie freight railroads and ttieir 
rail-dependent customere as we all attempt to move the nation's economy 
fonvard. through Increased exporte and Increased American Jobs. 
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